The question must be approached as one of principle. If guidance as to the exercise of prosecutorial discretion is required by article 8(2) of the ECHR, then the relevant source of guidance is that found in the Crown Office Prosecution Code. 31 Like the English Code for Crown Prosecutors, it sets out a list of general public interest factors to be taken into account both for and against prosecution. 32 While a detailed comparison of the two Codes is outwith the scope of this note, it is fair to say that they adopt a broadly similar approach in this respect, and it is difficult to see how an application of the Scottish code in the case of Daniel James would have provided any more helpful guidance than of which the DPP was able to avail himself.
There is a more interesting general point, of course, which is the extent to which article 8(2) may require specific prosecutorial guidelines to be issued in other areas. It seems unlikely that assisted suicide is sui generis to the extent that the general provisions of the Code for Crown Prosecutors suffice for every offence but that one. 33 That point, however, is for the future. For the meantime, the only relevant difference between the position in England and Scotland is that the Director of Public Prosecutions has been obliged by a court order to produce guidelines on the prosecution of assisted suicide, and the Lord Advocate has not. Given that the order made by the House of Lords was a consequence of the application of the ECHR, it should be self-evident that this difference cannot and does not justify the absence of such guidelines in Scotland. 
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A. BACKGROUND
In Scots law, a distinction exists between "detention" and "arrest". A suspect may be detained for police questioning for up to six hours. 2 He does not have the right to have a solicitor present, although he can have a solicitor informed of his detention.
3 Other than being obliged to give his name and address, 4 the suspect has the right to remain silent. No adverse inferences may be drawn from his silence 5 but any answers he does give can be used in evidence. Once a suspect is arrested and charged, however, any statements he makes to the police (other than a reply to the charge itself) cannot be used as evidence 6 and he gains the right to a private interview with a solicitor prior to his first court appearance or judicial examination.
7
The ECHR compatibility of leading evidence of admissions made during detention and in the absence of legal advice had already been unsuccessfully challenged in Paton v Ritchie, 8 but the issue was potentially re-opened by Salduz v Turkey, 9 a decision of the Grand Chamber of the European Court of Human Rights. In Salduz, the applicant was convicted of aiding and abetting a terrorist organisation on the evidence of statements he made in custody without legal advice. The Grand Chamber held unanimously that article 6(1) had been violated, as it requires that: 10 as a rule, access to a lawyer should be provided as from the first interrogation of a suspect by the police, unless it is demonstrated in the light of the particular circumstances of the case that there are compelling reasons to restrict this right. Even where compelling reasons may exceptionally justify denial of access to a lawyer, such restriction . . . must not unduly prejudice the rights of the accused under Article 6. The rights of the defence will in principle be irretrievably prejudiced when incriminating statements made during police interrogation without access to a lawyer are used for a conviction.
In the light of this statement, there was much speculation about the potential consequences for Scottish criminal practice, 11 a question that has now been answered in McLean. 
B. HM ADVOCATE v McLEAN
In McLean, the minuter had been detained in relation to the theft of a motor vehicle and wilful fire-raising. He had asked that a solicitor be informed of his detention but did not request legal advice prior to or during the interview and was not offered it. He made admissions during questioning that the Crown wished to rely on at his trial. A devolution minute was lodged claiming that the use of these admissions would violate article 6. In the light of Dickson v HM Advocate, 12 the issue was referred to a bench of seven judges.
In an opinion delivered by the Lord Justice General (Hamilton), the court held that reliance by the prosecutor on statements obtained in the absence of legal advice would not automatically render the proceedings unfair and remitted the case for trial. It offered two alternative lines of argument in support of its decision.
The first was based on its reading of Salduz. The court noted two possible interpretations of the statement set out above. 13 One was that the European Court intended to lay down an absolute rule that any statements made by the accused in the absence of legal advice cannot be used in evidence, regardless of any other safeguards present in the system. Alternatively, the court stated, Salduz could be interpreted to mean that: 14 whether or not there has been a fair trial will depend on the particular circumstances of the case, including what arrangements the jurisdiction in question has made for access to legal advice, seen against the guarantees which are otherwise in place in that jurisdiction to secure a fair trial.
The court chose to favour the second interpretation. 15 In doing so, it relied on Judge Bratza's concurring opinion in Salduz in which he commented that the principle being enunciated was "consistent with the court's earlier case law". 16 In earlier cases, 17 the High Court noted, the European Court had not definitively stated that lack of access to a lawyer would, in itself, render incriminating statements inadmissible and therefore it had not intended to do so in Salduz.
Having settled on this interpretation of Salduz, the High Court had then to consider whether Scots law contained sufficient guarantees to ensure a fair trial, even in the absence of legal advice during detention. The court concluded that it did, pointing to a number of protections 18 including: (1) the caution given to suspects that they need not answer questions 19 but that any answers given may be used as evidence; (2) 19 Other than those concerning identity (see n 4). through coercion; (4) the corroboration requirement, which ensures that a conviction cannot be based on a confession alone; (5) the fact that adverse inferences cannot be drawn at trial from silence during police questioning; (6) the limited duration of detention (six hours); and (7) the police's discretion to allow a lawyer to be present which is "likely to be exercised where the detainee is perceived to be a vulnerable person".
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The court's second line of argument was that, even if the Grand Chamber did intend to set out an absolute rule that statements made without access to legal advice are always inadmissible, this principle "cannot and should not" 21 be applied in Scotland. Section 2(1)(a) of the Human Rights Act 1998 only requires that judgments of the European Court are taken "into account" and as such the Grand Chamber's judgment was not binding. Against this, the court noted 22 the House of Lords' statement in R (Anderson) v Home Secretary 23 that it "will not without good reason depart from the principles laid down in a carefully considered judgment of the [European] court sitting as a Grand Chamber". 24 But as Salduz did not involve the United Kingdom or examine any of the features of the Scottish criminal justice system then it could not be said to have been "carefully considered" and although it "commands great respect, we are not obliged to apply it".
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C. DISCUSSION
Given the mayhem that could have resulted for prosecutions if the opposite conclusion had been reached, there may be many on the side of the Crown who are breathing a sigh of relief. Whether the court was correct in its interpretation of Salduz may not be known until a subsequent case arises, but it is surely not the most obvious interpretation. The statement in Salduz that rights "will in principle be irretrievably prejudiced" 26 when admissions made without access to a lawyer are used in evidence seems pretty conclusive and the fact that the High Court did not rely on this argument alone suggests that it recognised that it might be open to criticism on this front. The court's assertion that its "balancing process" interpretation is "consistent with the [European] Court's earlier case law" 27 is not especially persuasive; the "absolute rule" interpretation could equally be read as consistent with prior case law. The court's second line of argument -that it is entitled to disregard a decision of the Grand Chamber of the European Court -might also be questioned. suggested that to reject such a decision "would almost certainly put [the UK] in breach of the international obligation which it accepted when it acceded to the Convention". 29 Issues of interpretation aside, the question remains of whether suspects are, in fact, sufficiently protected by the present arrangements. It is true that there are a number of protections that make the need for legal advice less pressing. This can be contrasted to the situation in England and Wales, where suspects do have a right to legal advice during police questioning, 30 but where the maximum detention period is longer 31 and adverse inferences can be drawn at trial from a failure to answer questions.
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Nonetheless, there are reasons for concern. First, although suspects have a right to silence, how effective the caution is in informing them of this is debateable, given that it is only mentioned once, at the start of the interview, when the suspect may be overwhelmed and confused, and there is no solicitor present to remind him of it as questioning progresses. 33 Secondly, much was made of the fact that confessions obtained as a result of coercion are inadmissible, and while, by and large, this rule does seem to have operated protectively, this has not always been the case. 34 Thirdly, one might question the court's confidence that the police's discretion to admit legal representation where the circumstances demand it provides sufficient protection to vulnerable persons. It will not always be obvious that a suspect is vulnerable 35 and the fact that people do make false confessions 36 shows that we should not be too complacent. 37 On the other hand, even if one accepts these concerns, it is perhaps simplistic to conclude that providing legal advice during police questioning will prevent miscarriages of justice occurring. 38 It might also be said that even if a right to legal advice was established, there is no guarantee it would be taken up by those who need it most. 39 
